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deliberative process grounds, because "allowing Fox Moraine to ask about communications
between Council Members would lead to the chilling of discussion between elected officials who
are charged with evaluating and deciding an application for the siting of a local landfill."’
Although cited by Yorkville in its response to Interrogatory No. 3, Petitioner does not attempt in
any way to distinguish the Hearing Officer's decision in Waste Mngt. v. County Bd. of Kane
County, nor does it otherwise seek to dispute the validity of Yorkville's objections.

In Interrogatories 4-5, Petitioner sought information regarding campaign contributions
and any Council member's association With Friends of Greater Yorkville. Petitioner claims that
Yorkville's answers are not specific enough and that they do not address the subparts. However,
beyond this simple statement, Petitioner does not explain how these answers are insufficient.

In its answers, Yorkville provided names of Council members receiving campaign
contributions, the entity making those contributions, the name of a Council member who was a
secretary of Friends of Greater Yorkville, and the time period he held that position. If Petitioner
believed that these answers were insufficient, it had a duty to explain, beyond a simple statement
that the answers are "not specific," how the answers were inappropriate. Gemeny, 313 I11. App.

3d at 914 ("These arguments are waived and we need not consider them.")

III. CONCLUSION

By filing motions to compel and for sanctions, Petitioner had an obligation to support its
arguments with legal authority and explanation. It failed to do so. If any conduct is

sanctionable, it is Petitioner's filing unsupported, baseless motions, especially its counsel's failure

7 The Hearing Officer sustained the same objection in a Kane County landfill appeal. See Waste Mngt. v.
County Bd. of Kane County, Mar. 12, 2003. There, Kane County argued that discussions between Board
members were shielded from discovery, as Yorkville does here. For ease of reference, the Kane County
Board's objections that were at issue are attached as Exhibit B (see pp. 3-5) and the Hearing Officer's
Mar. 12, 2003 Order sustaining the objection is attached as Exhibit C (see p. 2: "the hearing officer
sustained the objection premised on the deliberative process privilege.).

-8-
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Procedural Status of the Case

On June 27, 2007, Fox Moraine filed a petition for review asking the Board to review the
May 24, 2007, decision of Yorkville’s decision on petitioner’s proposed siting of a pollution
control facility in Yorkville, Kendall County. Petitioner appealed to the Board on the grounds
that 1) Yorkville’s decision was fundamentally unfair, alleging bias and prejudice on the part of
various and unnamed council members, and 2)Yorkville ’s findings regarding certain criteria
were against the manifest weight of the evidence.

Kendall County was granted intervenor’s status by the Board on August 23, 2007. The
County has not participated in the briefing of this discovery issue.

Pursuant to Fox Moraine’s waiver, the statutory decision deadline in this case is now due
January 24, 2008. Hearing has yet to be scheduled. In the hearing officer order entered August
20, 2007 after the telephonic status conference entered that day, Yorkville’s time to respond to
outstanding discovery requests was extended to September 20, 2007.

Yorkville ’s Motion For A Protective Order

In its memorandum supporting its motion for a protective order, Yorkville relates that it
held 23 days of public hearings concerning Fox Moraine’s application for siting. Yorkville also
noted that the hearing process fell in the middle of the campaign process for the City Council,
with a new mayor and three new council members being elected on April 17, 2007. Yorkville -
acknowledges Fox Moraine objected to two of the nine council members at the local siting
. hearing alleging bias, predisposition and unfaimess in its motion to disqualify at the March 7,

- 2007 hearing. Memo. at 2. Yorkville argues that because Fox Moraine failed to object at the local
siting hearing concerning the other seven members of the City Council on those grounds, Fox
Moraine waived its right to raise these issues in the proceedings before the Board. Yorkville
. accordingly objects to providing discovery concerning, the remaining seven council members
Memo. at 2. In support of its waiver argument, Yorkville cites various siting cases, finding
especially relevant Waste Management of Illinois v. Pollution Control Board, 175 Til. App. 3d
1023 (2d Dist. 1988). See Memo. at 3-4, and cases cited therein. Yorkville argues that Fox
Moraine’s “discovery requests to the unchallenged seven Council members are unreasonably
burdensome and unduly onerous attempt to uncover some evidence perhaps relevant to its
unsupported claims of unfairness, bias and prejudice”. Memo. at 4.

Petitioner’s Response

On August 30, 2007, Fox Moraine filed a response in opposition (Resp.) to Yorkville’s
motion for a protective order. Fox Moraine argues, in summary, that Yorkville’s motion
“ignores the fact that the Petitioner also seeks evidence of ex parte contacts, as well as evidence
of the Council’s consideration of materials outside the record in reaching its decision, and '
similarly ignores the time of the post-hearing seating of three members of the Council.” (Resp. at
3). The petitioner agrees that at the local siting hearing, it only moved to disqualify two of the .
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council members alleged to be biased, but argues that it has not waived its right to discovery
requests concerning the other council members, including the three newly elected Council
members.. Resp. at 1-2. Fox Moraine states that it asked the City to disclose “ the ex parte
communications; the gifts and/or transfers between Council members and the
Participant/Objectors; the Council members’ affiliations with the Objector organizations; and the
materials and information outside the record of proceedings which were considered by the
Council in reaching its decision”. Resp. at 2. Fox Moraine characterizes its discovery requests as
“narrowly tailored to result in disclosure of the evidence establishing violations of fundamental
fairness which lie at the heart of the instant appeal. Id. Petitioner argues that case law and the
Board’s procedural rules require disclosure, and that the Waste Management case cited by
respondent is distinguishable on its facts. Resp. at 3-6.

Finally, Fox Moraine argues that the respondent does not allege that the issuance of a
protective order motion would prevent unreasonable expense, or harassment, or to expedite
resolution of the proceeding pursuant to Section 101.616 (d) of the Board’s procedural rules.

Respondent’s Reply

On September 13, 2007, Yorkville filed a motion for leave to file a reply and its reply.
Yorkville takes issue with Fox Moraine’s allegation that due to the timing of the newly elected
.Council members, it-could not timely object or move to disqualify the new members. Yorkville
argues that Fox Moraine could have objected below because the three new Council members
were elected on April 17, 2007, and the public hearing did not close until April 20, 2007.
‘Additionally, Yorkville argues that petitioner could have moved for disqualification at any time
durmg the po_st-hedrlng comment period. Reply at 2.

Fmally, Yorkville argues that it should not be put to the tlme and expense in responding
" to pointless dlscovery’ Reply at 1. S

Discussion

 On appeal of a municipality’s decision to grant or deny a siting application, the Board
generally confines itself to the record developed by the municipality. 415 ILCS 5/40.1 (b) (2006).
However, the Board will hear new evidence relevant to the fundamental fairness of the
proceedings where such evidence lies outside the record. Land and Lakes Co. v. PCB, 319 11l.-
App. 3d 41, 48, 743 N.E. 2d 188, 194 (3d Dist. 2000). Public hearing before a local governing
body is the most critical stage of the site approval process. Land and Lakes Co. v. PCB, 245 IIL.
App. 3d 631, 616 N.E.2d 349, 356 (1993). The manner in which the hearing is conducted, the
opportunity to be heard, whether ex parte contacts existed, prejudgment of adjudicative facts, and
the introduction of evidence are important, but not rigid, elements in assessing fundamental
fairness. American Bottom Conservancy v. Village of Fairmont City, PCB 00-200 (Oct. 19,
2000). The Board must consider the fundamental fairness of the procedures used by the
- respondent in reaching its decision.-415 ILCS 5/40.1 (a) (2006). Additional evidence outside the
record that may be considered include pre-filing contacts. See County of Kankakee v. City of
Kankakee, Town and County Utilities, Inc., and Kankakee Regional Landfill, LLC., PCB 03-31,




Electronic Filing - Received, Clerk's Office, January 8, 2008

4

03-33, 03-35 (cons.) (Jan. 23, 2003).

The purpose of discovery is to uncover all relevant information and information
calculated to lead to relevant information. 35 Ill. Adm. Code 101.616(a). The Board’s rules also
allow issuance of a protective order that deny, limit, condition or regulate discovery to prevent
unreasonable expense, or harassment, or to expedite resolution of the proceeding. 35 Ill. Adm.
Code 101.616(d).

Yorkville’s motion for a protective order is denied. When a fundamental fairness issue is
raised before the Board, the whole purpose of discovery is to attempt to uncover relevant
evidence or evidence calculated to lead to relevant evidence that is outside the record, evidence
that is presumably unknown to the party propounding the discovery. Fox Moraine has
persuasively argued that it seeks discovery of information concerning fundamental unfairness
that extends beyond issues of alleged bias and prejudice of Council Members. Fox Moraine has
cited case law and distinguished that cited by Yorkville sufficient for the hearing officer to
conclude that discovery may proceed under the circumstances of this case. This is particularly so
since, as Fox Moraine alleges, Yorkville does not allege that the requested discovery creates an.
unreasonable expense or engenders harassment as set forth in 35 I1l. Adm. Code 616(d).
Yorkville states only that it “should not be put to the time and expense in responding to pointless .
discovery. Reply at 1. For all of these reasons, Yorkville’s motion for a protective order is ,
denied. Yorkviile must file its responses to the requested discovery on or befere September 28,
2007-

Finally, the procedural rules provide that parties may seek Board review of discovery .
rulings pursuant to 35 [ll. Adm. Code 101.616(e). The hearing officer reminds the parties that
the filing of any such appeal of a hearing officer ruling does not stay the proceeding. In a
deadline date case, the hearing officer must manage the case to insure that discovery, hearing,
and briefing schedules allow for timely Board deliberation and decision of the case as a whole.

IT IS SO ORDERED

L Ne0 . —
A .

Bradley P. Halloran

Hearing Officer

Mllinois Pollution Control Board

James R. Thompson Center, Suite 11-500
100 W. Randolph Street

Chicago, Illinois 60601

312.814.8917

1 The ultimate determination as to whether the petitioner has waived any issues as to one or more
Council Members is a decision for the Board, and not the hearing officer, to make.



Electronic Filing - Received, Clerk's Office, January 8, 2008



Electronic Filing - Received, Clerk's Office, January 8, 2008



Electronic Filing - Received, Clerk's Office, January 8, 2008

Respondent was filed on June 14, 2002, and is referenced. in the Record on Appeal as Bates
C000001-C001159, including full-sized drawings, C001160-C001171. Therefore, this
definition is overly brqad? not relevant, not calculated to lead to admissible evidence in this
inafter, and seeks discovery céncerning and relating to an ..applicatioln (i.e., the February 13,
2002 application) for .WhiCh the Tilinois Pollution Control Board has no jurisdiction and on
Which a decision was not rendered by the Respondent.

H. The relevant time period for answering the interrogatories is from January 1,
2002 to January 13, 2003. '

OBJECTION : Subject to and Wiihout waiving any additional objections made with respect to
the individual Intérrogatories, Hbelow, Respondeni has the following objections to Definition H.
 The siting application which is the subject of this matter was not filed until June 14, 2002 and,
a decision on it was rendér_ed by Respondent on December 10, 2002; therefore, the time frame
provided 5y the Petitioner is overly broad, not relevant,- bu-rdeﬁsome and not calculated to lead
to admissible evidence in this matter. As respects that portion of the time frame pﬁor to June;
14, 2002, essentially six monthé, is overly broad and burdénsome, particularly given the fa_lct
that any discussions pre—ﬁ_ﬁng of the siting applicéfioh were not ex parte. Additionally, that
poftion of the time frame after December 10, ZOOé (i.e., the date on which Respondent made
its decision on the siting gppiica&ion), is not relevant, not -.calculated to lead to admissible
evidence, is overly broad and burdensome. After Respondent renders its decision on a siting
abplicatidn, the siting process before it is 'complete-and its post-decision communications to the

public, Petitioner, and others, are not ex parte. Further, no fundamental fairness issues related

Printed on Recycled Paper
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As respects subparts (b) and (c), this portion of the Interrogatory seeks communications
between members of Respondent, as both Mr. Walter and Mr. Hoscheit were members of the
Kane County Board during the stated period of time applicable to this Interrogatory. As such,
any communications between Kane County Board members, either before, during or after the
subjectvsiting application was filed and was decided by Respondent, are and can not be ex parte
communications, and this Interrogatory is overly broad, burdensome, not relevant, and not
calculated to lead to admissible evidence. Further, from a public policy standpoint, allowing a
siting .applicavnt to inquire into County ABoard member-only discussions, when such discussions
have no relevancy to potential fundamen@ fziifness issues raised by the Petitioner, is a
burdensome process, ;Nhich, if allowed, can result in vthe future “chilling” of discussion
between the decis.ionrmakers-of a local govefnment who are presented with a siting application.

As respects (a) through (f), to the extent this Interrogatory seeks to inquire as to
communications of current County Board members of Kane County, who were not County
Board members during the entire time frame outlined in Petitioner’s Definition “H,” this
Interrogatory is objectionable, as prior to election as a Board Member, such.persons were
citizens of Kane County and had no obligations regarding ex parte communication. Therefore,
this Interrogatory is overly'broad, burdens'ome,. not relevant, and not calculated to lead to
admissible evidence in this matter. Therefore, the timeframe as respects such persons should
be limited to the date on which they were sworn into office.

Finally and moreover, as respecté this entire Interrogatory, Respondent objects as no
claim of ex parte communications is being allegeci by Petitioner in this appeal, and thus, this

. .
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